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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
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Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 16th day of March, 1993

JOSEPH M DEL BALZO,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-12464
V.

NORVMAN DE BACK

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Patrick G Geraghty, which was issued at
the conclusion of an evidentiary hearing held in this case on
July 8, 1992.% In that decision, the | aw judge found that
respondent violated sections 91.75(b), 91.87(h) and 91.9 of the

! Attached is an excerpt fromthe hearing transcript
containing the law judge's oral initial decision and the coments
that are incorporated in it by reference.
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Federal Aviation Regul ations (FAR)? when he departed from
Stapleton International A rport w thout a takeoff clearance.
However, the |aw judge reduced the sanction froma 60-day
suspensi on of respondent's airline transport pilot certificate,
as set forth in the Admnistrator's order of suspension
(conmplaint), to one of 45 days. The Adm nistrator has not
appeal ed fromthe reduction in sanction. As discussed bel ow, we
deny respondent's appeal .

It is undisputed that, on June 30, 1989, respondent was
pilot in command of a Boeing 727 being operated as United Flight

286 from Denver, Col orado, to Oraha, Nebraska. He had assi gned

2 Section 91.75(b) [now § 91.123(b)] provided:
8 91.75 Conpliance with ATC cl earances and instructions.
(b) Except in an energency, no person may operate an

aircraft contrary to an ATC instruction in an area in which
air traffic control is exercised.

Section 91.87(h) [now 8§ 91.129(i)] provided, in pertinent
part:
8§ 91.87 QOperation at airports with operating control towers.
(h) Cearances required. No person may, at any airport
wi th an operating control tower, operate an aircraft on a
runway or taxiway, or takeoff or land an aircraft, unless an
appropriate clearance is received from ATC
Section 91.9 [now 8§ 91.13(a)] provided:
8§ 91.9 Careless or reckless operation.
No person may operate an aircraft in a careless or

reckl ess manner so as to endanger the life or property of
anot her .
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his first officer, Curtis Kekoa, to fly that leg of the flight,
but because the nosewheel tiller is on respondent's side, he
taxied the aircraft into position on Runway 35 Ri ght (pursuant to
an air traffic control (ATC) instruction to do so) while First

O ficer Kekoa handl ed the radios. Once he had positioned the
aircraft on the runway, respondent set the parking brake and
turned the controls over to First Oficer Kekoa. Respondent
assuned the duties of handling radi o comruni cations with ATC, and
the crew waited for their takeoff clearance.

It is undisputed that the tape of ATC radi o comruni cations

transmitted during the relevant time period® contains no

cl earance for Flight 286 to take off, but respondent testified
that he believed he heard a takeoff clearance for his aircraft.?
Al t hough respondent testified that he acknow edged the takeoff

cl earance he thought had been issued to his flight, he agreed
that the ATC tape does not contain any such acknow edgnent. (Tr.
35.) Respondent stated that he confirnmed his understanding with
First Oficer Kekoa, who agreed they were cleared and proceeded

to take off. (Tr. 31.) The second officer testified that he

® Neither the tape of ATC commrunications nor a transcript of
its contents was introduced into evidence in this case. However,
the record indicates that respondent, the second officer, and the
air traffic controller who was handling the flight (all of whom
testified at the hearing) listened to the tape and essentially
agree on what it contains.

* The air traffic controller who was handling departures at
the tine testified that he cleared another United aircraft
(Fl'ight 298) to take off from Runway 35 Left shortly before
respondent’'s aircraft (Flight 286) took off from Runway 35 R ght
w thout a clearance. (Tr. 15.)
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heard a conversati on between respondent and First O ficer Kekoa
wherein one of them questioned the other as to whether a takeoff
cl earance had been issued to their flight. Al though he does not
remenber who asked the question and who answered it, he recalls
that they ultimately determ ned a cl earance had been issued.

(Tr. 40-1.)

After Flight 286 took off w thout a clearance, the
controller took imediate action to establish proper separation
bet ween respondent's aircraft and two others which had just taken
off. (Tr. 12-3.) Both respondent and the second officer
testified that after they were airborne they heard sonething on
the radi o about an aircraft taking off w thout a cl earance, but
that they did not believe it was a reference to their aircraft.
(Tr. 36-7, 45.)

On appeal, respondent argues that the violations should be
di sm ssed against himor, in the alternative, that no sanction
shoul d be inposed, because the FAA failed to provide himwth
tinmely notice of the suspected violation thereby depriving him of

the opportunity to prepare a full defense, citing Adm nistrator

v. Brasher, 5 NTSB 2116 (1987). He also asserts that his

vi ol ati ons shoul d be excused because he reasonably relied on his
first officer's statenment to himthat they were cleared to take

off. In reply, the Admnistrator states that the limted notice
requi renent di scussed in Brasher does not apply to this type of

situation, and that, furthernore, respondent's asserted reliance

on his first officer was unreasonabl e. For the reasons di scussed
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bel ow, we deny respondent's appeal and affirmthe initial
deci si on.

Respondent was apparently not notified of the possibility of
this enforcenent action until approximtely four nonths after the
i ncident occurred. (Tr. 32.) However, contrary to respondent's
assertions, the controller in this case was under no duty to
i mredi ately and directly® informhimthat he had taken off

wi t hout a cl earance. In Adm nistrator v. Brasher, 5 NTSB 2116

(1987), we held that the FAA's failure to comply with its policy
of immedi ately notifying pilots of certain deviations (contained
in FAA Notice N7210.251) could justify the inposition of no

sanction for the resulting violation. Cf. Adm nistrator v.

Ri dpat h, NTSB Order No. EA-3068 (1990) (FAA's failure to conply
wWith notice requirenent is not a basis for dismssal of charges).
However, that notice requirement applies only to deviations from
altitude or separation instructions® (not to deviations from
takeof f clearances), and on its face is directed only to
controllers working at Air Route Traffic Control Centers (not to

tower controllers)’.

> W note that the controller apparently said sonething
(al though not specifically directed at respondent's aircraft)
about an aircraft taking off without a clearance, which both
respondent and the second officer admtted hearing over the
frequency soon after they were airborne.

® Administrator v. Brauser, NTSB Order No. EA-2940, rec.
den., NTSB Order No. EA-2983 (1989); Adm nistrator v. Scroggins,
NTSB Order No. EA-3466 (1992).

" See the relevant text of the Notice, quoted in Brasher, at
2116.
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Nor was the inspector in this case derelict in his duty of
i nform ng respondent of the investigation into this incident. He
stated, and respondent has not disputed, that it took United
Airlines three nonths to respond to his letter requesting the
names of the crewrenbers on this flight. (Tr. 20.) Wile we
recogni ze that earlier notification in this case m ght have
enabled the crew to better recall the facts surrounding the
incident, we are satisfied that the | aw judge took that fact into
account when he nentioned the tine |apse between the incident and
the notification as one reason why he was reducing the sanction.?

(Tr. 71.) W cannot agree that the timng of the

Adm nistrator's notice in this case (which did not violate our
six-nmonth "stale conplaint” rule, see 49 C.F. R 821.33) was so
late as to warrant dism ssal of the charges or any further
reduction in sanction than that already ordered by the | aw judge.

Finally, we find that any reliance respondent placed on
First Oficer Kekoa's "confirmation" that they had received a
t akeof f cl earance does not excuse his violations. As the |aw
judge noted in his initial decision (Tr. 66-7), at the tinme of
the alleged reliance respondent was responsible for handling
radi o communi cations with ATC. Respondent admtted that, other
than "check[ing] with the second officer . . . to nake sure his

duties were conpleted,” nonitoring the radios was his primary

8 In this sense, this case is |ike Admnistrator v. Jones,
NTSB Order No. EA-3154 (1990), where the Taw judge al so reduced
the sanction based in part on the FAA s del ayed notification.
Respondent's citation of that case as support for elimnation of
sanction is not well taken.
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duty. (Tr. 36-7.) This is not, therefore, like any of the cases
cited in respondent's brief? where we held that a pilot could
justifiably rely on the statenent of another pilot regarding an
ATC transm ssi on, because the pilot upon whomreliance was pl aced
in each of those cases was the pilot whose duty it was to handl e
radi o communi cati ons.

We agree with the | aw judge that respondent shoul d have
resol ved his question as to whether or not his aircraft had been
i ssued a takeoff clearance by contacting ATC. (Tr. 67-8.) In
this regard, we nmust observe as a general matter that this crew s
failure to seek ATC verification of their apparent belief that
they were cleared for takeoff, conpounded by respondent's failure
to acknow edge the cl earance he thought he had received (which
deni ed ATC the opportunity to immedi ately correct respondent's
m st aken belief), indicate to us a lack of care in the cockpit of
an air carrier flight. That lapse is, we think, all the nore
di sturbing because it occurred at an airport actively using
parall el runways for takeoffs, a circunstance that obviously
di ctates hei ghtened vigilance on the part of pilots to avoid

acting on a clearance intended for another aircraft.

® Administrator v. Coleman, 1 NTSB 229 (1968); Admi nistrator
v. Thomas, 3 NISB 349 (1977); Admnistrator v. Crawford, 5 NISB
1000 (1986); Adm nistrator v. Leenerts, NISB O der No. EA-2845
(1988).




ACCORDI NGY, IT I S ORDERED THAT:

1. Respondent's appeal is denied;

2. The initial decision is affirmed; and

3. The 45-day suspension of respondent's airline transport pil ot
certificate shall commence 30 days after the service of this

opi ni on and order.

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi nion and order.

1 For the purpose of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 8 61.19(f).



